IN THE COURT OF APPEALS OF ERI E COUNTY

Kathie S. Carter Court of Appeals No. E-00-012
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James W Charles, for appellee.
Robert M Moore, for appellant.
ok ok % %

HANDWORK, J. This is an appeal froma February 1,
2000 judgment entry of the Erie County Court of Common Pl eas
in which the court denied a notion for a newtrial, thereby
all owing a previous judgnent filed on Decenber 2, 1999 to
stand. In the Decenber 2, 1999 judgnent entry, the trial
court adopted the findings of fact and concl usi ons of |aw
subm tted by appellee, Kathie S. Carter, and ordered

appel  ant, United Pentecost al



Church, to pay $21,590 with interest at the statutory rate
from Cct ober 30, 1995. Appellant has presented six
assignnents of error that are:

“ ASS| GNMENT OF ERROR |

THE TRI AL COURT ERRED | N DECLARI NG THAT THE
LETTER PREPARED BY APPELLEE CARTER WAS A
MCODI FI CATI ON OF THE CONTRACT.

“ ASSI GNMENT OF ERROR 1 |

EVEN | F THE OCTOBER 26, 1995 LETTER WAS AN
AMENDMENT TO THE AGREEMENT FOR

ARCHI TECTURAL SERVI CES BETWEEN PARTI ES, THE
CONTRACT WAS EXECUTORY AND THE TRI AL COURT
ERRED | N GRANTI NG JUDGVENT TO APPELLEE
(CARTER) WHEN APPELLEE ( CARTER) HAD FAI LED
TO COVWPLETE THE TERMS AND CONDI TI ONS OF THE
CONTRACT

“ ASS| GNVENTS [SIC] OF ERROR |11

THE TRI AL COURT ERRED | N ADOPTI NG THE

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
SUBM TTED BY APPELLEE( CARTER), BECAUSE THEY
FAIL TO G VE FULL CREDI T TO APPELLANT
(CHURCH) FOR PAYMENTS TO APPELLEE( CARTER)

“ASSI GNMVENTS [SIC] OF ERROR |V

THE TRI AL COURT ERRED AS A MATTER OF LAWIN
AVWARDI NG | NTEREST AT THE STATUTORY RATE
FROM OCTOBER 30, 1995.

“ ASSI GNMENT OF ERROR V

THE TRI AL COURT COW TTED REVERSI BLE ERROR
WHEN | T FAI LED TO REQUI RE THE APPELLEE
(CARTER) TO M Tl GATE HER ALLEGED DAMAGES

“ASS| GNMENT OF ERROR VI

DUE TO APPELLEE S (CARTER) FAI LURE TO
FULFI LL THE TERMS OF THE AGREEMENT, THE
APPELLANT (CHURCH) | S ENTI TLED TO A REFUND
OF $22, 300"

Thi s case began when appellee, an architect, filed a

conplaint in the Erie County Court of Comnmon Pl eas on March



21, 1997 agai nst appellant, a church congregation |located in

I ndi ana. In her conplaint, appellee alleged that appell ant
had breached a contract it entered into wth her for her
services, and that it owed her $18,590. Attached to her
conplaint was: 1) the copy of a witten contract signed by the
parties on July 24, 1994; 2) a letter dated October 26, 1995

t hat appellee sent to appellant that was signed by the

assi stant pastor of appellant and faxed back to appellee; and
copi es of invoices prepared by appellee that were sent to
appel | ant.

Appel lant initially sought a dism ssal of the
conplaint, arguing that the trial court |acked jurisdiction
because appellant is a not-for-profit corporation in Indiana.
However, after the court denied the notion to dismnss,
appellant filed an answer denying any liability and a
counterclaim seeking a refund of an all eged overpaynent to
appel l ee. Appellee filed an answer to the counterclaim and
the case proceeded to trial.

At the conclusion of testinony fromw tnesses called
by appel |l ee and appellant, trial counsel agreed to forgo
closing argunents. The visiting judge who heard the case
directed both parties to submt proposed findings of fact and
conclusions of lawwithin fourteen days. On Decenber 2, 1999,

the trial court filed a judgnent entry in which it said:



“The Court adopts the findings of fact and

conclusions of law submtted for and on

behal f of the Plaintiff:

“It is, therefore ordered that judgnent is

rendered in favor of the Plaintiff and

agai nst the Defendant in the sum of Twenty-

One Thousand Five Hundred Ninety Dollars

(%$21,590.00) with interest at the statutory

rate from Cctober 30, 1995.

“Costs assessed to the Defendant.”

Wi le neither the findings of fact nor the trial court’s

j udgnment entry contai ned specific |anguage finding that the
counterclaimwas not well-taken, the trial court’s order
granting appellee’s claimfor even nore noney than appel | ant
had al ready paid her showed by inplication that the
counterclaimfor a refund of some of the noney paid was

deni ed.

On Decenber 15, 1999, appellant filed a notion for a
new trial pursuant to Cv.R 59. Appellant argued that the
judgnent in the ambunt of $21,590 was not sustained by the
wei ght of the evidence and that the judgnment was contrary to
law. On February 1, 2000, the trial court denied the notion
for a newtrial. Appellant then filed this appeal.

In support of its first assignnent of error,
appel l ant argues that the trial court erred when it ruled that
a letter sent to appellant by appellee constituted a

nodi fication of the original contract between the parties.

First, appellant says that its assistant pastor did not have



the authority to bind it to a contractual nodification, so his
signature on the copy faxed in return to appellee is
meani ngl ess. Second, appellant argues that the October 26,
1995 letter created anbiguities regarding:
1) the total fee owed to appellee if the contract was
conpl eted; and 2) paynent terms of the fee. Appel | ant says
that since appellee drafted both the original contract dated
July 24, 1994 and the letter dated Cctober 26, 1995, any
anbiguity in those docunents nust be construed agai nst her.
Appel | ant says that due to these anmbiguities there was no
agreenent between the parties regarding the anount of noney
owed to appell ee.

The Suprenme Court of OChio has said:

“* Apparent authority’ has been defined as
"*** the power to affect the |egal

rel ati ons of another person by transactions
with third persons *** arising from?*** the
other’s manifestations to such third
persons.’ 1 Restatenent of the Law 2d,
Agency (1958) 30, Section 8. This court,
in Mller v. Wck Blg. Co. (1950), 154 Onhio
St. 93, 42 OO 169, 93 N E. 2d 467,
paragraph two of the syllabus, held that:

“‘*Even where one assuming to act as agent
for a party in the nmaking of a contract has
no actual authority to so act, such party
wi Il be bound by the contract if such party
has by his words or conduct, reasonably
interpreted, caused the other party to the
contract to believe that the one assum ng
to act as agent had the necessary authority
to make the contract.’” See, also, Casciol
v. Central Mut. Ins. Co. (1983), 4 Ohio



St.3d 179, 181, 4 OBR 457, 459, 448 N.E. 2d
126, 128.

“Further, this court in CGeneral Cartage &
Storage Co. v. Cox (1906), 74 Chio St. 284,
294, 78 N.E. 371, 372, explained that,
‘“where a principal has by his voluntary act
pl aced an agent in such a situation that a
person of ordinary prudence, conversant
wi t h busi ness usages, and the nature of the
particul ar business, is justified in
assum ng that such agent is authorized to
perform on behalf of his principal a
particul ar act, such particular act having
been performed the principal is estopped as
agai nst such innocent third person from
denying the agent’s authority to perform

itl’ * k%!

“Thus, in order for a principal to be bound
by the acts of his agent under the theory
of apparent agency, evidence nust
affirmatively show ‘*** (1) that the
princi pal held the agent out to the public
as possessing sufficient authority to
enbrace the particular act in question, or
knowi ngly permtted himto act as having
such authority, and (2) that the person
dealing with the agent knew of the facts
and acting in good faith had reason to
believe and did believe that the agent
possessed the necessary authority. The
apparent power of an agent is to be
determ ned by the act of the principal and
not by the acts of the agent; a principal
is responsible for the acts of an agent

wi thin his apparent authority only where
the principal hinmself by his acts or
conduct has clothed the agent with the
appearance of the authority and not where
t he agent’s own conduct has created the
apparent authority. ***’ Logsdon v. ABCO
Constr. Co. (1956), 103 Onio App. 233, 241-
242, 3 O 0O 2d 289, 293, 141 N. E. 2d 216,
223; Ammerman v. Avis Rent A Car System
Inc. (1982), 7 Chio App.3d 338, 7 OBR 436,
455 N. E. 2d 1041; Blackwell v. Internatl.
Union, U AW (1983), 9 Chio App.3d 179, 9



OBR 289, 458 N. E. 2d 1272.” Master
Consolidated Corp. v. Bancohio Nat’'l. Bank
(1991), 61 Chio St.3d 570, 576-577.

Appl ying these standards to the facts of this case, we find
that the testinony and ot her evidence presented at trial
support the finding of the trial court that the assistant
pastor had apparent authority to bind appellant to a contract
nodi fi cati on.

Wil e the senior pastor testified that the assistant
pastor did not have the authority to nmake any comm t nent t hat
woul d bind appellant, i.e. that the assistant pastor did not
have any actual authority to sign a contract nodification, the
testimony of the senior pastor, the assistant pastor, and
appel | ee supported the trial court’s conclusion of |aw that
t he assistant pastor had apparent authority. The senior
pastor testified that he was often away fromthe church
because of several other conmmtnents he had, such as hol ding
three day conferences. He said he | eaned heavily on the
assi stant pastor to keep the building project underway. He
acknow edged that the assistant pastor and appel | ee had
several neetings when he was not present to discuss the
changes to be nmade in the buil ding.

The assi stant pastor and appellee testified that in
addition to in person neetings, they conferred over the phone

frequently about changes to nake in the architectural plans



for the building. The senior pastor acknow edged that he
never told appellee that the assistant pastor was not

aut hori zed to act as an agent of appellant for contract
purposes. His testinony al so showed that appell ant continued
to make paynents to appellee for invoices she sent after the
assi stant pastor signed the letter. |In fact, he testified

t hat appellant had actually paid nore than the original
contract amount of $29,900 before he finally asked

his secretary to check their records of the anounts already
paid to appell ee when the assistant pastor cane to himwth
anot her invoice, which appellant ultimately refused to pay,
and which led to this case being filed. This testinony, taken
as a whole, shows that appellee could reasonably believe,
based upon the actions of appellant and its authorized agent,
t he senior pastor, that the assistant pastor had authority to
sign the nodification to the original contract.

We now turn to appellant’s second argunent in
support of his first assignnent of error. Appel | ant ar gues
that the Cctober 26, 1995 letter created anbiguity regarding
the total anmount appellant now owed appellee for the
conpl etion of the building project and regardi ng the paynent
terns of the fee.

The original contract drafted by appell ee and si gned

by the parties on July 24, 1994 stated, in pertinent part:



“The new facility wll require nuch code
review to neet the needs of the m xed uses
and construction types. Approximtely

38, 000

square feet of finished floor area and
anot her 8,000 square feet of unfinished

fl oor area are planned.

“A prelimnary design has been proposed and
accepted. Pl anning has included a space

| arge enough for future growth, while
preventing the need to build again in a
year or two.

“Design devel opment will polish this floor
plan into one which is acceptable for code
and life safety, as well as econony in
construction.”

ok % *

“C. ARCHI TECTURAL FEE

“The flat fee for architectural services is
$29,900. This fee includes architectural
desi gn, engineering for electrical,

pl unbi ng, nechani cal, and a typica
structural design. The final structura
design will be provided by a structural
steel conpany.

“Interior design, cad draw ngs, renderings,
nodel s, or construction adm nistration
services are avail able only as an

addi tional service and would require an
addi ti onal negotiated contract.

“The fee does not include printing costs,
nor plan review costs or permt /
application fee.

“The fee will be paid in the foll ow ng

manner :

a. Conpletion of prelimnary design

phase: $8, 800.

b. Conpletion of design devel opnment phase:
$7, 000



c. Balance of the fee, $14,100 due prior
to rel ease of final docunents.

“This fee is very conpetitive, and | would
need to reserve the right, that if
unexpected mgj or revisions (which are not
the fault of the architect) occur after
desi gn devel opnent, that these additional
cost be paid as additional services.

“Your signature bel ow i ndicates your
agreenent with the stated summary and
terms. Architectural work will continue on
this project only after receipt of signed
agreenent and a check for the prelimnary
design work conpleted to date, $8, 800.

Wrk will procede [sic] after each phase
only after paynent and signed approval by
the Church Representative.”

Appel | ant says that these clear contractual provisions were

render ed anbi guous by the | anguage used in the follow ng

letter that the trial court ruled is a nodification of the

contract:

10.

““QOct ober 28, 1995

“Attention: Irvin Baxter, Jr., Pastor
Uni ted Pentecostal Church

* k% %

“Dear Pastor Baxter:

“l said a prayer for you and your hopeful
sal e of your existing building. Hopefully
this is just the catalyst to begin to nove
your project into reality. | have talked
with the Engineers, and will try to provide
you this information as sinply as | can.
wote it once, and even | can not
understand it and had to start over.

“A. Structural Design Engi neer
“To try to design a building that better
stays within budget for the basic



11.

structure, it wll greatly be to your
advantage to use the full services of a
structural engineer. Ray has nmet Ben G ow,
and we have gai ned confidence that Ben will
greatly reduce the steel cost fromthe bid
whi ch you received this sunmer. Ben’'s cost
was given to ne in 2 options:

“1l. Design of foundations, bal cony
framng, 2nd floor framng only, with the
roof design by a premanufactured steel
bui | di ng conpany, using concrete bl ock
bearing walls, the design fee is $11, 200.
2. Design of foundations, balcony fram ng
2nd floor framng, roof fram ng, using
concrete block bearing walls; all framng
to be open web joists. Project to be bid
to joist conpanies with option of
premanuf act ured steel buil di ng conpani es
submtting an alternate, the design fee is
$14, 400.

“I'n either case, caissons are an additional
cost should they be required.

“The first option, while it is a savings,
still allows too nmuch power to the stee
conpany. | trust you will agree that the
option nunber two, the full design, wll
put you in a far better bargaining

posi tion.

“B. Electrical and Lighting, Mechanical,

Pl unmbi ng Desi gn Engi neer

A building of this size and conplexity
requires a Professional Engineer of the
sanme cal i ber as Ben, soneone who wl|l
provide far nore information and nore
accurately than soneone designing a sinpler
bui | di ng sonewhat | arger than a house. This
engi neer has provided a very conpetitive
price, an excellent price. Hs feeis in
two parts; $8,000 for plunbing and

nmechani cal, $3,000 for electrical and
lighting - a very budget conscious design,
for a total fee of $11, 000.

“Every year | learn nore, becone a little
wiser. | feel strongly about this need for



12.

pr of essi onal engi neers to provide you with
cost effective systenms that will work. Ray
has al so net this engineer, Gerrit Van
Straten, and we agree that he is nore than
qualified. | believe that you wll be
happier, and will find the design fees wll
provi de you with a good program and
excel I ent servi ce.

“C. Specialty lighting, Audio Visual
Sound

It is the Church’s responsibility to
provi de the sel ected engineer with the
requi renents for these systens. Ray w |
recommend consultants to provide these
specifications, who will coordinate with
Gerrit Van Stratton.

“D. Site Engineering

It is the Church’s responsibility to

provi de the site engineering. The building
engi neering nust provide the gradi ng design
as it nmeets the final building |ocation.

“A Soil Test Report is required before the
Structural Engineer can provide a
Foundation Design. |[If Ben designs with
concrete bearing walls and the soil wll

not support them and then require cai ssons,
Ben will charge you for work done nore than
once.

“D. [sic] Summary

These |icensed Professional Engineers,
fully experienced in designing buildings of
this size and conplexity, have agreed to
provi de these services for a very
conpetitive total price of $25,400. | have
not marked up their prices in any way.
Truthfully, | expected that the structural
desi gn alone would cost this nmuch. | am
just so pleased to have found Ben and
Gerrit to work with, and I know you wi ||
agree when you neet them

“E. Limtations
These fees are based upon the work | oad
schedul es of the engineers at this tine.



Shoul d this project be del ayed by owner for

nmore than 60 days, it is reasonable that

the fees be re-evaluated. These fees are

far above and beyond the fee |I first quoted

you. You understand and agree that these

fees are in addition to the bal ance due.

“F. Time Frane

Every project provides unexpected

chal l enges. While we know that you would

like this design yesterday, it is inportant

to us that you understand that every

conplication affects the schedule while it

offers the opportunity for an even inproved

bui l di ng and the people who will use it.”

Qur own review of the above quoted docunents | eads
us to the conclusion that the language in the letter did not
create any anbiguity regarding the total anount owed by
appel lant for the project. Appellee clearly indicated that:
“You under st and
and agree that these fees are in addition to the bal ance due.”
The bal ance due up until the tinme of the nodification was the
anount that renmained to by paid on the original contract price
of $29,900. Therefore, the letter clearly explained that the
total cost of the project had just increased by $25,400. The
assi stant pastor circled that anmount before he signed the
letter and faxed it back to appellee. Accordingly, the total
anount owed by appellant follow ng the nodification was
$29, 900 plus $25,400, totaling $55, 300.

Furthernore, the letter did not indicate any

anbiguity regarding the nmethod of paynent for services.

13.



Appel l ee clearly indicated that appellant was now responsi bl e
to pay $25,400 for needed engi neering services, so that she
could conplete her work. This language is to be construed in
conjunction with the | anguage of the original contract. The
original contract provided that paynent for the first two
stages in the design of the building were to be made upon
conpl etion of drawi ngs, but that the final paynent was to be
made before appellant received the final set of construction
drawi ngs. Appellee was therefore entitled to full paynent
before she conpl eted the construction drawi ngs. Accordingly,
following the nodification of the contract appellant was
required to pay the invoice appellee sent for the engineering
services before appellee was required to provi de appel |l ant
with a conpleted set of construction drawi ngs. Appellant’s
first assignment of error is not well-taken.

In support of its second assignment of error,
appel l ant argues in the alternative that even if the Cctober
1995 letter is a valid and binding nodification of the
contract, the trial court erred when it granted judgnent to
appel | ee because appel |l ee had not conpleted her part of the
contract. Appellant says the contract was still executory.
Appel | ant argues that the contract conditioned its obligation
to make paynents on appellee’s conpletion of work. Appell ant

says that since appellee still has not provided a conpl eted

14.



set of construction draw ngs, appellant has no obligation to
conti nue maki ng paynents. Appellant says appel |l ee gave no
sati sfactory explanati on why she had not used any of the
$38, 100 appellant alleged it had paid to appellee to pay the
bills submtted to her by the consulting engineers she hired
foll ow ng the assistant pastor’s signature on the October 1995
letter.

Appel lant cites to a case decided by the Suprene

Court of GChio in 1833, Mdrgan v. Ward (1833) Wight 474, for

the proposition that when a contract conditions paynment on
conpletion of work, no noney is owed until the work is done.
Wil e we accept that proposition is still valid law in GChio,
as we noted in our discussion of the first assignnent of
error, the contract

and nodifying letter in this case, when read together, show

t hat appellant was obligated to nake full paynment before it
recei ved final construction drawi ngs from appell ee.

Therefore, based upon the terns of the agreenent between
appel l ant and appel |l ee, the proposition cited by appellant in
support of its argunent is not applicable. Wile appellee
shoul d have paid the engi neers the anmount she received from
appel l ant that exceeded her initial fee of $29,900, the

evi dence shows that appellant had still not provided appell ee

with the total anount it owed her, $55,300, that would then

15.



require her to finish her obligation under the contract to
provi de appellant with conpl eted construction draw ngs and
appel I ant had not given appell ee enough extra noney to pay the
bill of either consulting engineer in full. Appellee
testified that until appellant paid the anbunts owed to the
consul ting engi neers she could not obtain the information she
needed to conpl ete her construction draw ngs. Accordi ngly,
we find appellant’s argunent in support of this assignnment of
error unpersuasive. Appellant’s second assignnent of error is
not wel | -taken.

In support of its third assignnent of error,
appel l ant argues that the trial court erred when it adopted
appel | ee’ s proposed findings of fact and concl usi ons of | aw
because appellee did not give full credit to appellant for the
anount of noney
appel l ant paid to appellee. Specifically, appellant conplains
that the statenent of facts reflected that appellant only paid
appel | ee $33, 600, when appel | ant presented undi sputed evi dence
at trial that showed that it had actually paid appellee
$38, 100. Appellant says that this mistake is significant,
because even if this court agrees with the trial court that
the letter was a binding nodification, when the correct anount

is credited to appellant it reduces the total anount appell ant

16.



owes appellee fromthe ordered judgnment of $21,590 to $17, 200
($55, 300 mi nus $38, 100 equal s $17, 200).

This court will not reverse a trial court’s finding
of fact if the finding is supported by conpetent, credible

evidence in the record. C. E. Mrris Co. v. Foley Constr. Co.

(1978), 54 Ohio St.2d 279, syllabus. In this case, our own
review of the record shows there is nerit to appellant’s
argunment and that the finding of fact was agai nst the manifest
wei ght of the evidence. On cross-exam nation, appellant
asked appellee if she had received over $38,000 from
appellant. At first she gave the equivocal answer of
“Sonething like that.” However, when she was pressed to give
a yes or no answer, she answered “Yes.” Furthernore, when the
seni or pastor of appellant testified on direct, he testified

t hat appell ant had paid appellee a total of $38,100, and he
presented the check registry of appellant show ng

the paynents nmade to appellee in 1994 and copies of the
cancel ed checks for all the paynment nade to appellee after
1994, which were admtted as exhibits at trial. As we have
previously noted in our discussion of preceding assignnments of
error, the contract, as nodified, obligated appellant to pay a
total amount of $55,300. Appellant is correct that it nust be
given credit for the full anmount it has already paid appellee,

$38, 100, and that the ampunt it is ordered to pay to appellee

17.



nmust be reduced to $17,200. Appellant’s third assignnent of
error is well-taken.

In support of its fourth assignnment of error,
appel l ant argues that the trial court should not have ordered
it to pay statutory interest from Cctober 30, 1995. Appellant
says that since appellee has not produced construction
drawi ngs, it owes her no noney. Appellant says that since it
does not owe appell ee noney, no statutory interest can be
char ged.

Qur anal ysis of the preceding assignnents of error
shows that appell ant does owe appell ee noney. Therefore,
appel lant’s fourth assignnent of error is not well-taken and

is denied. See Roval Electric Constr. Corp. v. Chio State

Univ. (1995), 73 Ohio St.3d 110, 113 at the syllabus; H E

Reichle, Inc. v. Murphy (Aug. 7, 1998), Lucas App. No. L-96-

067, unreported.

In support of its fifth assignnent of error,
appel l ant argues that the trial court erred when it did not
require appellee to mtigate her damages. Appellant says that
appel l ee testified that the engi neers were owed between
$18, 000 or $19,000 “if the project went forward.” However,
appel  ant says, appellee testified that if the project did not

go forward, the amount appellant would owe woul d be $9, 075.

18.



Appel | ee responds that she could not mtigate her
damages. She already ordered work fromthe outside engi neers
and incurred an obligation to pay them between $18, 000 or
$19, 000. The engi neers would not rel ease their draw ngs
wi t hout being paid, and one had already threatened to file
suit against her to collect his fee. She says: “There was no
evi dence presented at trial by United Pentecostal that Carter
coul d make ordinary or reasonable efforts to mtigate any part
of the fees owed to the engineers.”

Qur review of the transcript inits entirety |eads
us to conclude that appellee’s viewis the correct one.

Appel lee clearly testified that the outside consultants had

al ready been hired, had prepared drawi ngs and were billing her
for their work. W fail to see how appellee could be in a
position to mtigate her danages at that stage of the project.
Accordingly, appellant’s fifth assignnent of error is not

wel | -t aken.

I n support of its sixth and final assignnment of
error, appellant argues the trial court erred when it denied
appel l ant’ s
counterclaim Appellant says that it is entitled to a refund
of $22,300 because appellee has not fulfilled her part of the
bargain of the contract. Appellant says appell ee has not

produced final construction draw ngs, and that she has not

19.



paid for engi neering work she was responsi ble to pay under the
terms of the contract. Appellant seeks to subtract the
anounts it paid for prelinmnary design draw ngs ($8,800) and
for design devel opnent ($7,000) fromthe total amount it paid
appel | ee ($38,100) for a total refund amount of $22, 300.

As we have al ready discussed, after the nodification
of the contract appellant was obligated to pay the anounts
charged by the outside engineers. Furthernore, appellee could
not conplete the final construction draw ngs until appell ant
pai d the amount owed for the fees of the outside engineers,
because the engi neers woul d not give her the needed
information for the drawings until their fees were paid.
Therefore, appellant’s argunent that it owes no nore noney and
that it is entitled to a refund of sone of the noney it has
al ready paid is not persuasive.

However, there is sone nerit to appellant’s
contention, which it has asserted in several assignnments of
error, that equity demands that if appellee receives the ful
benefit of the contract through a court order that appell ant
pay the anount
still owed under the contract terns to appellee, that
appellant also is also entitled to receive the full benefit of
t he contract upon paynent of the judgnent. Therefore,

appel | ee must either: 1) provide appellant with conpl eted

20.



construction drawi ngs upon receipt of the $17,200 we
determ ned appellant still owes on the total contract price in
our discussion of the third assignnent of error; or 2) nust
accept a judgnent for a |l esser anount than $17, 200, since she
will not be entitled to her entire flat fee of $29,900 for
architectural services if she does not conplete her work by
providing final construction draw ngs. | f appel | ee chooses
not to provide final construction drawings, the trial court
must conpute the danmages owed as the total anount owed
($55,300 (architectural flat fee of $29,900 plus nodification
for engineering fees of $25,400) m nus the value of the
architectural services that have not been provided (appellee
cannot charge for final construction plans that she never
conpletes). Accordingly, appellant’s sixth assignnment of
error is well-taken to the extent that appellee may not
recover the full benefit of the contract unless appellant is
al so nade whol e upon its paynent to appell ee.

The judgnent of the Erie County Court of Conmon
Pleas is affirmed in part and is reversed in part. This case
is remanded to the trial court for further proceedi ngs

consi st ent

with this decision. Appellant and appellee are each ordered

to pay one-half the court costs of this appeal.
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JUDGVENT AFFI RVED, | N PART
AND REVERSED, | N PART.

A certified copy of this entry shall constitute the
mandat e pursuant to App.R 27. See, also, 6th Dist.Loc. App. R
4, anmended 1/ 1/ 98.

Peter M Handwork, J.

JUDGE
Melvin L. Resnick, J.
Ri chard W Knepper, P.J. JUDGE
CONCUR.

JUDGE
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